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be obliged, in appealing to the juſtice of a2 73 
' Public body, to ſpeak of the merits of his 
*® own ſervices : for this reaſon, I have taken 
; the liberty of laying before the Proptievors _ 4; 
ed ſtatement of my 5 0 
before Sit Wi am Scott, his 
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3 the ſimple and un 


p Caſe, as laid 


8 Majeſty's Advocat I 
=. OO and that of 5 | 
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nion of the Attorney-General at Madras, 


given to that government ; all of which 
perfectly agree in my favour. I therefore 


mall only relate ſimply the facts that render 


this appeal to the juſtice of the Hon. Com- 


pany neceſſary; 3 and as all the papers allu- 
died to here, are before the Hon. Court of 
Directors, I ſhall, of courſe, be inſtantly 


detected if I advance any circumſtance that 


is not perfectly true. 1 have likewiſe added, 
in the? APPENDIX, the orders immediately 
relating to this event in full. the ſubſtance 


being only laid ae Sir e * Sch 
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It is N to 3 Pe in Fibry- 


any, 1779, in the preſence of Sir Henry Coſby | 
aud a Mr. Wooley,' I entered into a contract 


with his Highneſs the Nabob of the Carnatic, 


RY cM 


d to, keep his ſhip in all 


her ſailing charges for three years, ie 
I might have the uſe of her for that perioc 
as 396 SP Hay: been 2 weer. great er penes to 


him, 


8 * * 
8 16 . > 
EE 4 4 ; q 7 
. * 8. % — * £ N. 
* . 
- 5 4 . 


0 7 » 
wile "SORE readily! acceded to Fees pr 


ſal. 1 accordingly made ſeveral voyages of 


with the ſaid ſhip; and on my return to 


Madras from China, in January 7817 1 fell 
in with a ſquadron of French ſhips, under 5 
the command of Count D'Orves, then cruia- 


ing off Madras; and, after much e difficulty, 
I was' fortunate enough to gain the Roads, 


The above fleet having bore away: carly in 
February for Pondicherry, where, they- an- 5 
chored, the ſituation of the Britiſh army, 


then encamped on the Red Hills, under "the 


command of that ever t. to be lamented o ice 
Lieytenant 


= 


extremely eritical, and obliged him, on the 


appearance: of Hyder 3 army, to puſh for 
Cuddalore, in hopes of obtaining grain and 


other proviſions for its ſubſiſtence. On the 
General's arrival at. | 
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General - Sir Eyre Coote, became f 


e, although 

every exertion was made by Mr. Daniel, 5 
che then. Chief, yet the ſupplies produced 

* his ds "FHP! e way, Aa bet 


quate to the wants of the | army. From the 
ceireumſtance of the French fleet being on 
the coaſt, and obliging the veſſels already 
diſpatched from'Madras with proviſions. for 
the army, to take ſhelter under the then neu- 
tral guns of Sadras, - all hopes of further re- 
fources were cut off by ſea, unleſs ſome 
great exertion. ſhould be made by the Preſi- 
3 55 event of 9 exertion Py 
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OY n at this petiod, thaw India- 
men lying in Marne Roads, viz. the 
Neptune, the Grgfbenor, and the Belmont, all 
commanded by officers of the firſt abilities; 
from reaſons it does not become me to point 
out, I was choſen for the hazardous enter- 
prize of carrying ſupplies to the _ in the 
face of the French fleet. Fees ft DOS 
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A esd made by Gover wernment to 
the Nabob, who conſetrted that his ſhip 
V thould 
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ſhould go; but neither he nor the Com- 
pany furniſhed one rupee to man, victual, 
and fit out the ſhip for this expedition, 
which 1 did out of my on purſe, and alfo 
len a ſnow to the Company, my property, 


to aid in this enterprize, totally fitted out 


by myſelf, without one fupee ſecurity from 
| Govern ment. To theſe facts the Honout- 
able Company”: s own records bear moſt am- 


ple teſtimony, and can be further proved 
by the following gentlemen now in" E 


land, viz. Major-General Stuart; Mr. Sumi / 


Johnſon, then a member of thie ſelect com- 


mitte; Colonel Sir Henry Coſby, then oth 
"mandant of cavalry; Mr: Taſw?!, eh & 
ter attendant, to whoſe great 8 


ending off. the ſupplies $ intended” for the 
army, the Hon. * are een in- 
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That Woch the period above ſtates; the 


e Was nominally in the Hon! Company's 


2 e B 3 0 eee 


* 
3 4 7 842 2 7 as 7 % K 2 . 

<; 4 9 ** Na oy Os” wg AY Pp een * 1 * 

* TI * enen 4 & F F hy, 2 — A * 1 - 
WO ee eV ICS. ” * 292 ... 2 - 
— n — 2 n PTR — 5 * 9333 14 od n * 5 - - 
1 - ot * oo 2 v 2 1 7 1 „. —— — — 
gt. 1 * 72 g " U 


LL r* 4-447 . „en. * 40. 
. CSE CEA : hr 1 
— — we .. — „ 
— . ˙¹emʃ½tIʃ II 


— 


* 


„„ EE * 


monthly pay, but all the expences were real - 


* advanced by myſelf. On the 18th of Feb- 
ruary, I received my inſtructions, marked A, 
from the Madras Government, ordering me 


to obey all commands I ſhould receive from 


General Sir Eyre Coete : I failed accordingly 
for the army; and, after delivering the 


ſtores, money, and troops, I received from 


General Coote the orders marked. B, in the . 


ap on by which I was commanded to 


go to Nagere, and bring off ſome. troops 
that were there, which the General was 


_ apprehenſive | i would fall into the hands 


of the enemy. Such was my zeal, far 
the good of the ſervice, that 1 brought 


from Nagore near 1000 men; a number not 
to be credited, was not the return of them 
before the committee of correſpondence at 


the India rue: 


on my return to en 1 8 the 
aa, * ak en . bunt acquaint- | 
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ing me of a veſſel Loaded with elephants 


being at Porto Novo,” then in the poſſeſſion 
of Hyder; and that he propoſed, as ſoon as 
the troops were landed, to diſpately my hip, 


in company with a long boat, to be manned 
and armed from the army. Shortly: after; 


I receiyed the order marked D, from Lieu- 


tenant - General Coote, commanding me, ans. . 


ſtantly that the troops were landed, to pro- 
ceed and take the veſſel from Hyder s people. 
So impatient was the General to have this 


ſervice performed, that 1 received, at eleven 
 o'cloek at night, a ſecond order to proceed 


to Porto Mes | wk I could land all. 10 


ing, ee and: rod: the veſſel i in 
the manner as ſet forth in the affidavits, the 
ſubſtanee of which is in the caſe, as laid be- 
fore Sit / Wi liam Scott. The enemy had land- 
but one elephant out of fifteen, and * 
| brovght.the veſlel, with the remaining our - 
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it bs believed by the Proprietors, that, for 
| "this! WT have. ſuffered, unprotected, a 
five years proſecution ? which, although I 
gained my cauſe, has totally ruined my for- 
tune and my health; and it is for this that 
I am reduced to aſk, as a favour; of the 
Company the reſtitution of my property. 
But, to proceed :—On my return to Cud- 
dabore, I ſent on ſhore for a ſurgeon to dreſs 
the wounded, and reported, as was my duty, 
the ſucceſs of the expedition. As ſoon as a 
liſt of the cargo and elephants could be ob- 
tained, T ſent them to the General's Secre- 
tary, and- received from him the eee 
marked F, acquainting me that the Gene- 
ral had appointed a Mr. Forfter agent, ad 
would ſettle the buſineſs himſelf. Three 


days after the capture, 1 was ordered by the 


letter marked G, to Porto Novo again, and 
to endeavour to deſtroy Hyder s armed boats, 
and to remain on that ſtation. en 
all my men were "akin out of the prize, 
and 


G 


and ſome artillery- men nt on x board from . 


the army, who, from the agent's account, 10 
now before the Directors, ſeem to have had W 
ſome extra · pay from him. On the 29th | 
of March, I received at Porto Novo, ' from 
the General's Secretary, the orders marked 
H, ſending me t to Maarus: ſo that from the 
time the veſſel was captured, to long alter 
the cargo was ſold, I had no communica- 
with the agent whatever. I took the veſſel 
by order of the General, Brought her to 
him, delivered her over to the artil. 
lery- men ſent to take charge of her by the 
agent appointed under the General's orders, 
who bought the elephants for the uſe of the 


Hon. Company's army for the ſmall ſum of ß 


r04ol; when it is notoriouſly known that 
they were worth '6000l." If any impartial 
perſon will ſuy, that in any thiug I have 
done, as here related, Ideſerve, with a large | 
family, to be totally ruined,---I ſhall, with 5 . 
ROE Fortitude, fudmir to yi . 4 
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hoped. he would prevail on his -clie 
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From the above period until about ſix or 
ſeven months after the death of General 


Cocte, and two ꝓears and an half after the 
capture, I heard. no more of the buſineſs. 
What then muſt have been my aſtoniſnment, 


on being acquainted by a Mr. Popham, on 
the 2oth of June 1783, that he was going, to 


| proceed. againſt me in the Mayor's Court, on 
account of a man who claimed the veſſel I 


had taken and the clephants, as his proper- 


ty. I inſtantly wrote him a letter, com - 
1 plaining of being ſued in a court of oommon 
law for a veſſel taken by the orders of Gene- 
ral Coote, aud the impoſſibility for me to 
find bail to ſuch an amount, I therefore 


it to ſub · 
mit the matter to the arbitration of the Gor i 
vernor and Council, and rather than be 


plagued by any law-ſuit, I would with plear 


ceived from the. Ge- 


ſure pay back what I; r 


[5 neral's bount as 50 75 ſhare of che, prize 
1 2 eee chis equitable and cans 


Or N 8 | did A 
2 This letter i nit the Dire&tors. | 


(816 00 


aid propoſal did not anſwer the 1 inten tionkaf 


the Attorney and his, client, for I ſoon. learnt 


that they were making out an account in 


order to arreſt me by a warrant of the 


Mayot's Court ;—on the 26th of June I fail- 
ed from Madras, and on the zoth of Fuly T 3 


received, at Bengal, a letter from Mr. Pop- 


ham,  acceding t to my propoſals of arbitration, 


if 1 would give him for his good — two 
e en 7 ME 16 1663 a n 


S*%: 


of = 
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| a at Ack e demands, 1 


laid all my papers before Mr. Church, a 


Counſellor at Law, who adviſed me to take | 
no ſteps without the conſent of the Madras 
Government, as'I had become liable to the 
ſuit through obedience. to their orders,. " 


could not with propriety, take any meaſures 
to bring the matter to iſſue without acquaint - 


ing them, and by no means to ſuffer. a ſuit 


in the Mayor's Court, for no civil action 


* bg we on a prize cauſe, and if I ſub- g 


5 VVV mitted 


8 e 
a RY 3 


» o 


— — DO Ag — 


* „ern 2 —— — 
rd nr N | —— — — Ie w 


- 
» 
— - 


1 
” « % 
I; 


(146 N. 


mitted to the Mayor's it and 
ſhould from ignorance take cognizance of 
the ſuit, I muſt be condemned in coſts and 
damages, for the common law could not al- 
_ low of any alteration of property by the 
a force of arms, which the law of nations and 
_ the uſages of war have from time immema- 
rial ſanctioned; and it is to avoid ſuch liti- 
gious ſuits, that the Legiſlature appointed, 
under the Great Seal, at the commencement 
of the war, Prize Courts to judge by the law 
J Nations, and uſages of Pas erg all4 r- 
0 curse N — . 
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* encloſed Mr. Church opinion, with no- 
rl copies of the orders under which Lat. 
0 ed, to the Government at 8e a called 
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ed to proſecution for events happening on 


actual ſervice,” in conſequenee of their obe- 
dience to the written orders of their ſuperiors. 


This letter Was received by the Madras, Go 


vernment on monk 6th of October 1783, Amn 


that no civil action could be carried. on a+ 
gal . 4 ers en derne to 
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"bo e by the! proceedings ab ti 
Ma yor's Court, tranſinitted home to the 
Honoarable St of Directors, that 5 A fum- 
- mons was iflued by the Mayor's s Court on 
the, 29th of September. 1 78. 3. on tlie com- 
plaint of the pretended owner, Wbich was 
returned the next day nom ft inventus-; ; from 
this period t the proceſs | went on ſecretly in 
the Mayor”; 8 Court, and a Judgmeßt was ob- 
tained in Ohober 1785, for twenty-one 
"thouſand pounds, for non-appearance. to a 
ſummons, ifſued, two months after 1 left 
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My COPY Mr. Wi 2 Webber, 12 
e in Euglanu in July 1786, by the King 
George, Captain Court, accounted to me for 
my property in India by an in formation that 
filled me with horror, viz. that my proper- 
ty was all taken by an execution under the 
Mayor*s Court. Alarmed beyond meaſure 
at this intelligence, 1 eagerly embraced. the 
opportunity of a Daniſh ſhip then ready. to 
ſail, and proceeded to India ;- —immediately | 
on my arrival there, 6 laid the reaſons of 
my return to India before Lord Cormwaliis; : 
and Mr. F Popham, the attorney, ſending. the 
decree and proceedings of the Mayor' S Court = 
| round to Bengal to arreſt me, his Lordſhip 
ordered Mr. Davis, the Hon. Company 8 
| Advocate General, to. inf pet the proceed- 
ings, on which he declared, that I could 
not have refuſed obeying the, orders of Ge- 
; neral Coote, without the forfeiture of my : 
charafer and honour, and the deprivation of 


[ my command, —he alſo declared the whole 
3 „ proceedings 
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Proceedings againſt me to ere 
and ut; which opinion! is inſerted at large | 


which the 
| Popham' 5 agents to Madras, "where 1 reſolv- 
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immediately. after Sir William Scott's; Gn 
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Government i in a letter addreſſed to them, 
dated Auguſt 22, 1787, to defend and ſave 
me barmleſs from the conſequences « of this 


papers- were returned by Mr: 


On my. pd at © Mas. 1 3 on \ that 


wicked and corrupt ſuit, inſtituted on the 8 


grofleſt Ferjuries and mi, atement of facts, but 


Was refuſed eyery other relief chan the i in- N 


43; 


cloſing m me the Attorney « General of f Madras s 
opinion. on my caſe, which I have alſo i in- 
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| ſerted. 1 was therefore under the diſagree- 
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able neceſſity of appealing from the deciſion 
of the Mayor F Court t to the Court of Ap- 


beals at Madras. T 
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Wnilſt this. appeal was ei þ My. 
Ein, the e taking the n 
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tis fituation of being the Hon. Compauy "Wo 
_ Solicitor. gave. him, wrote a long letter to . 
the Members of the Madras Government 


who compoſe the Court of Appeals, pledg- 


ing himſelf as a law, er, that the Mayor's 


Court had-a right to take cognizance of 


prize cauſes, and that his whole proceed- 
ings had been perfectly regular and agree- 
able to law; and he alſo afſerted he would 


; prove, that 1 had exceeded i in every reſpect 


the orders of General Coote —it is eaſy to 
affert, but often very difficult to prove ;— 
yet will the Hon. Court of Directors Ty 


the Proprietors believe, that theſe aſſer- 


tions of Mr. Popham's $ are given as ' reaſons - 
by their Solicitor for my not obtaining re- 


dreſs. T he firſt aſſertion i is evidently con- A 


tradicted by the opinions of the firſt law of- 
ficers in India and in England. The ſecond, 
that his proceedings had been perfectly re- 
gular, is flatly contradicted by the ſubſe- 
quent decree of the Court of A os given 


On 
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e been un 50 ay ed, 22 wh hs. , 
and moſt material afſettion; that T"had'ex» | 


ceeded the orders of General Coole, 16 poſi- 


tively contradicted by the arbitrators; who. 


declared, that F had in no manner e gerad 
his orders. M trad e ene 


a 2 tom vie 15105 0e 5 l „ * 

Mr. Popham's oldepidanian/haiingimihe 
ed on the decrees being reverſed, and my 
obtaining the remnants of my property from 


the hands of the ſheriff, had immediate re- | 


to a freſh warrant of arreſt, fura ſum 
ſo enormous chat it Was impoſſihle to find 
bail to, — ho ping ſtill to bring me tors c- 
promiſe —1 complained to Government. of 


the uſage I met with in feturn for the ler- 
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vices 1 had performed: —they now, ſcein eeing 
the illegal Practices that had been held a- 
gainſt me, at laſt interfered, and made Mr. 

Pepbam ꝛecept of 1 . pagodas bal for a 
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debt fwore to of 35, oo Mr. Buden, 0: now 
; finding that 1 was reſolved to give in an 
zuſwyer to the bill he had filed, at the ſame 
me proteſting againſt the juriſdiction of the 
Court, and fearful of the petjuries ſo evi- 
dent in the hill of complaint and affidavits, 
he propoſed an arbitration, | which, with the 
| conſent of the Madras 1 J acced- 
[ „ cel to. The arbitrators accordingly met and 
Wl. | yidanimouſly declared, that -Lhad in bo: man- 
ER. ner exceeded the ordara of General Cvote, and 
that the whole ſuit was inftituted under a 
miſtatement of facts :—the reſt of the award 
; 5s qnentivned in the caſe laid before Sir Wit 
im Stott, and wes fer yiarded home by the 
a wc) r i Sugaf-—o 


an the Guat Ws . ** the 1 
bers) 1 addreſſed the Madras Government ; 
for an indemnification for che loſſes 1 
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N us fat a compenſation, 2 
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au wehorh; and 1 Hh anſwer: -marked | 
J. in which, they ſay, they will refer the 
matter to the conſideration of the Court of - 
Directors; and, that they will be happy in | 
mentioning, in the moſt favourable manner, the 
ſervices performed by the ſhip under my com- 
mand, during the late war in India: I accord- 
ingly had the following extract of their let- 
ter to the Court of Directors ſet. me. 


Captain Fenwick having made a 


his expences for a ſuit inftiruted againſt 
him, we eucloſc a copy af his addreſs to 
4 us, aud his irbit rated caſe, that you may 
„ be enabled to determine how far be is 


,s entitled to your bounty. It appears by 


the records of the Military department 


that Captain Fenwick was very active in 
< the diſcharge of the ſervices entruſted to 
„him by this Governnient, as Commander 
6 of the Succeſs Galley, and that General 


on War TO Caote wes well ſatisfied with his 
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. eondüct- 1 have alſo added in the Ap- 
pendix, a letter from the Adjutant General 
of the army under Sir Eyre Coote, marked 
: . as an v additional HE of the merit of oy 


"On: my ER in CY uot 
withanzie my health and fortune totally 
| 1, eee Court of Directors 
in Augoſt laſt: ſome: time after I was in- 
formed that the Hon. Court had referred 
the matter to the Com pany's Solicitor: 
this, I muſt confeſs, aſtoniſhed. me, a8 the 
matter had been tried at Madras, -no law 
queſtion remained; we therefore naturally 
imagined the only confideration before the 
Court of Directors was, the nature of my 
ſufferings, and compenſation due to me for 
them, and the avowed merits of my ſervices. 

Nor could 1 conceive how an attorney at 
common 'law could be a judge of the pro- 

| AY of the orders I received, from General 


5 5 Cote, 
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Coote, whilſt on actual aries Ts. tho 7 
humane do 25 appeal, for thoſe only can 


have an idea of what were my feelings on 


receiving. on the 16th of October laſt, a 
letter from the Company 8 ſolicitor, „ in 
which he ſays, as the capture was not a 
legal one, I cannot be entitled to any in- 


demznification from the Company: an idea 


aud ee with. and ſubverſive ew mw | 


: Colbie? officer aten r the conduct of 


his ſuperior, is a doctrine totally new and 
unheard of: he likewiſe affirmed that I had 


fold the veſſel and cargo of my own au- 
thority ; to this I anſwer, that had I pro- 
duced no other vouchers than the General's 
orders to capture'the veſſel, and' the Madras 
Govertiment's affirmation, that General 
Cote was well ſatisfied with my conduct, 
it would have been highly illiberal to accuſe 


me of fuch a breach. of. diſcipline; for no 


8 chat ever Was with an army, could, 
9 for 
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[- the 5 0 e pr fi to pub ont. of LL 
the enemy's hands waplike ſtores of ſuch 
conſequence as 14 elephants, and that, an 


return, he would have ſuffered me to appro- 
Priate theſe to my o uſe, without his con- 
ſent; fortunately the ſubſequent orders, 


marked G. and the ſceretary's letter, to me, 
marked F. elears vp that point, beyond a 
ene add to which, Mr. Frayer's affidayit, 


| aan aſo, that the ans; were only en- 
titled to a ſalvage; I believe, on inſpecting 
the account of what we received, we only 
got about one fifth of the whole value, and 
tho, Hon, Company, got the reſh;, as there 
wan oa 7099 ar-pagoly divided, und the 
wt cargo 
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bs preſumption in an attorney at 
law, taking on himſelf to judge 
Pes, A prize or not, 1 laid all the 

evidence, before Sir William Scott, „ 
either was brought before bn 1 | 


Va, 
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or nee It winde evident to e 
1 W a | 5 | 
ever conſidered in India to be; | . 
he was found under a Dutch paſs 0 
lours, which the following caſe, — 
fore Sir William Scott,” more | i 
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cargo, which was bought. for the army wa ] 
valued. by the plaintiff at 3 500. As I re- 7 
garded; the plea of the veſſel's not being a 
lawfub prize, as a ſubterfuge to e j! 
of my claim, and thinking! it rather a piece i 
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on these vill or me for 
ſpip's company; and the ſhip? 8s expences, 
| amothted to more than three 


(8) 
% 
and, on a reference to the Compatty's: re- 


cords, it will appear elearly to the Pro- 
prietors, that in February, 1781, J fitted 


out at my own expence, the Suceeſs Galley, 
id the Amazon Snow? to go to the army 


& 


with ſupplies, of which they were in the 
greateſt want—that I maintained theſe veſ. 


ſels, at my own charge, as long s they 
wete wanted, advancing every rupes neceſ- 
ſary för their expenees that three months 
after they were diſcharged from the ſervice 
1 received payment in bills on Bengal, at 

r 100 pagodas, at the time I 
ve eren four kundeed rupees for a 4 


myſelf and 


Hum 


times the pay 
allowed me that during my ſtay with the 


| army, I took from the enemy fourteen ele- 


Phants, and added them to the Company "7 


army, and I brought from Nagite, near 1000 
ſepoys, and landed them ſafe in camp, and 
alſo treaſure,” from Madras, to near the 


Amount . 


\ 


- 
; { ß cs | 
N eee eee eee eee, eee eee tear 
D y 


% 


Oe OY K*. . > kit 3 
4 * rn 
Foy r 8 


* 


RD) 
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and one of powder, from Bengal, of 2100 
barrels againſt the monſoon. ; My reward 


has been a five Jeary proſecution, inſulted 
by injuftous and unwarranted rellettions, 15 5 ent 
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N negative my lakh by the Com- 
pany's ſolicitor; aſſertious as contraty to wg : PEP 
the principles of diſcipline 9! they 450 * 3 . 


„ 2 5 PHE 5 1 . 


the laws of this cown wry. 1 5 
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_ clination;; Which 1 declare I have not, ! = | 
need not appeal to the laws of eee „ 
"we: redreſs; 5 ene . the Pre | 


cation, although ee hean- kept in con- 5 
ſtant eee for an anſwer to my memo- 5 „„ 
rial, fince Auguſt laſt, Ae el 
; pence, and accumulated- inconveniences : 
there fore, with a perfect reliance on their 
candour and juſtice, 1 truſt my cauſe to 
their impartial deciſion; pledgiug myſelf „ 
once more, that every order annexed, in 
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. plaintiff "S: claim had Wen pf Few! Yar is it to 
be believed that his attorney” would not 
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to the Admiralty- court; and ft to Have 
ſuffered him to proſecute me in a court not 
competent to decide on his cauſe, merely 


to a valuable compromiſe, to ſa 
g held: to bail for an exceſſive ſum-? 
Indeed; Mr. Popham well knew that the 

Mayor's Court was incompetent, for, at the 
1 very period he was proſecuting me in it, he 
A was proteſting againſt its juriſdiction, for 
= Captain Gower, of the Medea, in a . 


— 


A 7 % A - — 
— _— ; b , a p > n 
F ̃ —˙˙— wy ore onagy — * 
a rr Fa —— — — 4 — 0s Wes 92 5 — 3 22 
- 0 5 
* 


— 
* * 
cauſes C. SHORE 0042 
"> . * 
« ; > I 6 0 * The 
8 * ” BS <p s i * % 
$7.47 ? F 
F Y * 


5 Pro oprietors 1 moſt faithful, 5 85 


havs recommended him to ſend his papers 


to get money from him, and to compel me 
5 me r from 


N the year 178 I, the Soo Se 
longing to his Highneſs the Nabob of 
the Carnatic, was, at the earneſt requeſt of 


| the Madras Government, put by him under 
their orders; who immediately, by : a letter 

„rom their Secretary to Captain Femwick,, 

n the commander, directed that the ſaid veſſel 


: ſhould proceed to Cuddalore, and that me 
5 ſaid Captain Fenwick ſhould follow / fuch Ares 
Ions as he ſhould receive from the Commander. 
Ia Chief of the Army, or from, the Chief and 
I Jouncil of Cuudalbre : and the ſame letter 
: expreſſed, that e ſhip ſhould, be employed, 
Jas to afford the l aliſance-to the army. 


Fy 


Captain Femwick accordingly made the 
. beſt of his way to Cuddalorꝛ; and, as die- 
ted, m himſelf under the orders of Sie 
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Eyre Coote, who ſent him to Nagore for 
troops. On his return with the troops, he 


a veſſel lying at anchor in the 
Roads of Porto Novo, then in the e poſſe fon of 
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S$ | 
1 > _ 


0 nis arrival at Cuddatere, he beived | a 
1 from the Preſident there, containing 


che following clauſe t—# «+ Show belong- 


4 2 


et ng to 4 Chuliar merchant; mounting foe 
& three 0 ee-pounders, Four fevivels,” and forty-five 
00 ae, laden with rice, pepper, elephants, 
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c. Having been taken by people, 

4 1 85 Porto Novo, and carried'into that place, | 
the General, Sir Eyre Chan, being de- 
4 Ardus of retaking her, has ordeted that 
42 Vettel of 'force* ſhould" be diſpatched; f « 
k proper "force of military, to re- 
6 rake her. "Sh She, ap-preferit uus in deep C 
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* el dt at large in the Nie Gale, a copy 


of which' was Wassdbl 65 the Court of Directors from 
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66 water; and we think ſhe may be-enfily 
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66 recovered. On the diſembarkation of 
«. your Ppeye, v propeſs 5 diſparchi th 
6 Succeſs, with a proper military forte.” 2 


Immediately afterwards, he G ps 


following orders from the General's Stere- 


tary, dated the 1 Sth March, — 
«Iam dere by 1 


44 quaint you, that it is his Pleaſure that 
40 you land the troops with all expedition, 


14 Thr: which boats are ordered to attend, 


1 


and immediately after to proceed to Porto 
« Novo Roads, and take a veſſel which was 
2 ſcized yeſterday morning by Ears 5 


Her reco- | 


66 armed boats off that. place. 


very is of importance Sir Eyre 'Coote, 
. therefore, wiſhes you would confrive o 
Jo as to arrive there early tomorrow morn- 
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80 anxious was che General leſt the ele- TY, 
Phants ſhould be landed by the enemy, that 1 55 
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be even . the riſk of lofing the troops 
on board of the Succeſs: a ſecondary conſide- 
ration; for he repeated his orders, defiring 
Captain Fenwick to proceed, whether he 
could land the troops or not. | 


«a 


The Succeſs Galley, as to the Abe 
cre orders, proceeded to the ſaid place 
with all poſſible. difj atch, and came- to an- 
chor about two or t free miles from the veſ. 
ſel, at nine o'clock. at night on the 417th of 
March; and the long-boat, manned and 
armed with a detachment from the army, 
under Enſign Kenny, Was ſent in with the 
Succeſs Galley's boats, came. up with the | 
veſſel, and boarded her before the centinels 
3 had time to challenge them: the greateſt 
part of the enemy $ ſepoys eſeaped, with 
part e of the ſhip' 8 company, in two double 
chillingas, (exce pt 16) Pia their headed 
n on the quarter-deck +. bh 
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+ See this deſcribed at Ab in the printed Caſs laid 

before the arbitrators in India, and forwarded to the 

3 Court of Directors. | 3s 
| Captain 
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7 Captain Fader having returned to C. 85 


dalore with the veſſel on the i8th of March, 
reported his proceedings officially to the 
GeneraPs Secretary, and ſent him the liſt 


of the cargo, and all the papers found on e 
board, and received the . aer 25 


e 


. 1 hive received his, adi * li 


<< of the cargo, % But as Mr. Tope. | 
has been nominated: agent for the cap- 


46. tors, it will be neceſſary that he ſhould 
46, counter-ſign i it; when, I do not doubt, 
4 but that the General will ſettle the mat- 
1 to the e ſatisfaction on wt en 


The veſſel and ds FF were | ola | 
0 4 the above-mentioned. Mr. Forſter, and 
the money diſtributed by him, as, will ap- ts 
pear fully in the affidavits of DE of the 
Eo has ſworn at Madras... 
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ns 
he rec ce ved intimation that one Malim claim- 
ed the veſſel and her cargo as his ſole pro- 


perty, and threatened Captain Fenwick with 
an action of debt in the Mayor's Court.— | 


Captain, Femwick informed the Madras Go- 


| vernment, by letter, of this 1 intimation, and 
encloſed them General Coote* s orders for 


capturing the veſſel; and referred them to 


their own records, which would prove that 
the elephants had been taken for the uſe of 


the army at an arbitrary valuation of not 
one; ſixth part of their worth, and that the 


produce had been diſtributed amon git the 


captors by General Coote's orders. This 
letter was received by the Madras Govern- 


ment on the 6th of Oxtober, 1783. 3- on the 


29th of September, 1783, when Mr. Fenwick 
was abſent, a bill was filed in the Mayor's 
Court, Rating, that Captain Femwick Was in- 


 debied to Malim in the fum of 35, 00 flar pa- 
Ke 1 the valye 9 the Jad . ere goods, 
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ways had been, trading with the Engliſh, and 


under their protection, having nd military 
ſtores F on board, or intending to aſſiſt tbe 


enemies of England ; and alſo that Captain 
Fenwick did not fhew bim any lawful com- 


| miſſion for Laing the veſſel. 


In ſupport of the: claim, e were 


. adds by Malim and others, deſeribin 8; them- 


baue, to belong to the veſſel. 


and that the ſaid brig was; the: property of | 
the ſaid Malim; and as he was trading with 
fe her on the Coromandel coaſt, a little to the ſouth» 
ward of Cuddalore, he was taken by Cap- 
tain Fenwick, although be then was, and * 


22 ſwore poſitively that the veſſel yon The 


cargo were taken by Captain Fenwick with. 
out any cauſe or reaſon, or withouthis baving 


ſufficient authority. His affidavit is dated 
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In 1785, two perſons on behalf of Malim 
5 Sond that the Cander Baur, (the name of 
the veſſel) proceeding on her way to Cud- 
alore, near the Roads of Porto Novo, 'on the 
A 48th of March, was ſtopped by an armed 
boat belonging to Hyder Ah, who boarded. 

. her, and placed in her fifteen ſepoys, and 
tool with them on ſhore the firſt nocadah, or 
ſupercargo ; that on the next day, they made 
the ſepoys drunk, and impriſoned them; and 
whilſt they were waiting for a land wind, 

to proceed to Cuddalore, another boat, with 

twelve armed men, belonging to the Succeſs | 

Galley, boarded her, and ſaid they came to 

her aſſiſtance; that ſoon after a land wind 

ſprang up, and they were carried to Cudda- 
here; and after three days, they were or- 
. dered on ſhore, and the veſſel and cargo 
1 were taken by Captain Fempick. | 15 
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] Theſe affidavits were forwarded home 0. the Ma 
| ras ene, 28 8 | ; 
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Two other perſons alſo ſwore that they 
were at Porto Novo: during Hyder's war, 

4 when the Cander Baux, belonging to Malim, 
on her road from Quedda, was ſtopped by an. 
armed boat belonging. to Hyaer's pec ople, 15 
l boarded her, and leaving on board 
ſeome ſepoys, brought the firſt noradab, or 
ſupercargo, on ſhore, and inſiſted on his 
landing his cargo, but which he refuſed to 
dos; and, on the next day, Captain Fen- 
Wick arrived in the Roads of Porto New, 

| and carried: nt vate 88 


The at. . a prize cauſe, came 
on for a hearing in the Mayor's. Court of 
Madras; and in default of Captain Fenwick's 

eee eee, 
and was then, in England, a decres was given 
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4 \ "He well haye ated 6 more in character, if be had 
refuſed to have been brought i into Porto Novo by force 

as he ſwears he Was, by 1 5 men, whilſt he had 45, 44 
8 by? Mr. YL orders to ciptare/ 1e veſſel. 
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by the Mayor* s Court eovichii the bill of 


complaint, whereby he was condemned to 


pay to the ſaid Malim the ſum of - 53,006 


ſtar pagodas, or 21, 200l. for which execu- 
| tion was as awarded - pie him. 1 


— Fendieh being in b of ths 


above decree by the arrival of his attorney, 


Mr. William Webber, in Fuly' 1786, and be- 


ing apprehenſive that the time allowed for 


appealing from the deciſion: of the Mayor's 


Court might elapſe, he embraced the oppor- 
tunity of a Daniſb ſhip, that had put into S7. 


Helem on accou nt of bad weather, and em- 
barked for India to fave his property taken 
under the execution. He cauſed an appeal 
to be interpoſed from ſuch "decree in the 


"hy proſecuted, the decree of the Mayor' 5 e 
was reverſed; but the claimant, 1 8 "Ig 


2 bis er. and hoping \ that Mr. Fen- 


pat. be able to bnd bail to ſo 
* 


0 4¹ 3 


large afum; would be compelled to Wan | 


miſe the matter, commenced a freſh! action 
in the Mayor's Court at Madras; but Mr. 
Functnal's friends bailing: lim,” Malim, then 
afraid of the: perjuties he had committed be- 
ing brought to light, propoſed an arbitration, 
which M Heanwick;: being held to bail; in 
order to free himſelf acceded to, but not un- 
til he obtained the conſent of . 
Affidavits were made on the part of Captain 
Fentvick, by the following perſons, viz. 
James Frayer, third officer on board the Sue 
ceſs. Galley; Thomas Fielder, a: corparal of 


from the army, as befote- mentioned; under 


the command of Enſign Kenny; Haſan 
Sirang,. of the Succeſs, Galley s Simon: Roderi- 


Sus, Warte : n . * Ti 


1 Theſe affidayits were n 1 by the Madras : 


Government to the Courte of Directors. 
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Freyer en , e. 


ceſs Galley from Nagore to Cuadalore f, a veſ- 


 ſelwas perceived in the roads of Porto Novo; 
that orders were ſent from Lieutenant Ge- 


 neral Sir Eyre Coote. to Captain Fenwick to 


proceed with his ſhip to Porto Novo and re- | 


eiptüire the veſſel; that on his arrival near 
Porto Novo Roads, he diſſ patched his boats i in 
company with the Honourable Company's 

long boat, that about two or three o'clock 
in the morning they came up with und 


| boatded: the veſſel, when they faund-about 1 = | 
er 100 ſe pays en board, with their mulkets | 
loaded, and cartridge boxes full of ammuni- 
tion, arid  foxteen of themwere ee ce bee 
ed, the reſt eſcaping 1 in two large boats 
which had been e n an ele 


> TP 
CCS ICS .X 


8 25 


t 1. may not be i improper to to memtion, Srl Capuin 


Fenwick brought from Naß 4 A 3 near 10CO_ - : 


fighting men to ſtrengthen General Coote's army, —a 


number not to be credited, was not the return FOR w_ . 


5 e n the Committee. 
. wn 


(43) 


phant and were come for the en and 
that Mr. Forſter was appointed agent by the 
Gengril from whom he i tors 
of the 2 money. Se e eg 261 


3 , ; 
9 92 — Egle 14 48 1 
Abrabam {ſw cars, that about 1 of 


3 the 18th N gf March, the Company's 8 long 


iE » 3191 


boat, with : an officerd and party of ſepoys, 


+ 


were ſent From t the, Suetelt Galley. i in com- | 


| pany. ith. .the.ſhip's, boats : about two or 
three hours after a ſmart firing of muſkets 
was heard z that on the next mornin it 
appeared the veſſel had been taken, and that 
Mr. Nicbolgs, the ſecond officer of the Suc- 
ceſs Galley, Was wounded; as alſo, that the 
veſſel had Duich eolouhy, and no others, on 


board. 
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Hide 8 we 1 was 1 on 
| board a long boat at Cuddalore, to go along 
5 * ee Galley to capture the veſſel 
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bbc” with elephants he likewiſe "I 
cher a number of muſkets were left loaded 
on · che quarter deck, and that the ſide of the 
veſſel was let down, and every thing prepar- 
ed for the delivery of the elephants,- —that 
everything had the appearance « of the veſſel's 
having been plundered, every cheſt and 
package being broke open. : He was inform- 
<<, and verily believes, chat the bla ck com- 
marder was ME ſore with 2 P's People. | 
Bl: Roderigues depoſed to the fame ef. 
fect,.— thy ſay the only colours on board 
were Durch, and that Mr. Nis abbr, the ſe- 
._ officer" of dhe 8 e, was 


5 N 


1 ad the matter been fairly diſcufled, ds 
wick might certainly have ſecurely 


reſted the decifion” of the claim upon tlie 
_ elditviant's own ſtatement; the abſurdities of 


which are too conſpi ſpicuous to — 


„ 


„ OO FE I Main, 


( 
Malim, in his firſt outſet, means to infer a 
piratical ſeizure by his ſuggeſtion, that he 
was trading, in April 1781, under Britiſh, 
protection to the ſouthward of Cuddalore, 
when taken by Captain Fenwick without any | 
cauſe or reaſon. But. finding his having 
been taken out of a port belonging to the 
enemy too generally known, he totally 
changes his ground in 1785, two years after 
filing his bill, when the other affidavits of- 
fered by him were ſworn to; which affida - 
| vits Rate, that the veſſel was taken by Hyder's 
people and carried to Porto Novo, where Malim 
was impriſoned, and the veſſe] and Malim re- 
mained in ſuch ſtate when Captain Femwick's 
people boarded them. The ſame affidavits 
ſtate, that Hyder's ſepoys being made drunk, a 
land wind was only wanting to carry the 
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It is to be remarked, chat the orders to take him 
are dated the 15th of March,” and that the Engliſh had 
not a fort, factory, or village on the ſea coun to the 
ſouthward of Cuddalore, n hr 7 4, 
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(46) 
veſſel to Cuddalore, when. Captain Fenwick 
arrived and told them he came to their 5 


A 


4 


N ow the nahe himſelf defend the 


| material part of his caſe, and the whole ap- 
pears a fabrication. No Britiſh document 


is offered to prove or ſu pport the colour of 


Brinjſh protettion, the above affidavits being 


all the evidence produced ; but, on the con- 
trary,. he was proved to have had a Dutch 
paſs and colours, and no other. The veſſel 


is by him never ſtated to have been in Hider x 


by his own witneſſes to have 
been taken only on the 18th of March, al - 
though clearly proved, by General Cbote's or- 


diert, to have become the object of purſuit 
on the 15th of March, three days before. 
It i is alſo moſt. poſitively ſworn, that there 


was no military ſtore on board, when it is 
proved, that 14 elephants were taken, a ma- 
terial part of military equipment in the black 

armies ; 


4 


VVV 


armies in the Eaſt Indies, and 150 ſtand of 
arms, were found on board. They are not 


aſhamed to confeſs, that 45 of them armed 


j to trade on the Malay coaſt, ſuffered: them- 
ſelves to be taken by 1 5 men, and that to 


5 regain their liberty, they fell on the plan of 


L opening a * caſe of arrack and making all Hy- 

ö der*s ſepoy's drunk, a crime from which they 
were not only deterred as ſoldiers from com- 

* mitting, but expreſsly againſt their religion, 

| and that too in their own port: and they | 
L likewiſe . endeavour to give an idea, that | 
* theſe ſepoys being drunk, Mr. Fentuicł s 

= 4 people took unmoleſted poſſeſſion of the veſ- 
i ſel, when it is clearly eſtabliſhed, that re- 
Ia tclance, by firing, was made, and about f 

£ people wounded >The claimant, or rather 

his attorney, fails in his aſſertion contained | 

3 in the affidavits, that 757 waited wy a laud 

1 * How katy this wiilh appear to vos one ; that SF 
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wind to convey the veſſel” to Ciiddalore, 


when' every ſeaman muſt know, that all the 
months of March and April, ſtrong long 


ſhore winds prevail from the ſouthward, 


and ſtrong northerly currents, ſo that there 8 


is no time of the day that a veſſel may not 


ſail from Porto Novo to Cuddalore, and that 
the light land winds, which ſometimes do 


not come off during theſe months for two or 


three days together, would only have ex- 


poſed them to have been retaken. The 
wind was at S. by W. when they were cap- 
tured, as fair a wind as could blow, and had 
been ſo for four hours before the capture, as 
appeared before the arbitrators by the ſhip' 5 


log book+, procured from the Nabob for 


| 3 Fn. Y 


x 


The wen met at Madras i in January, 
I 1788, and awarded, that all aQtious between 


3 


+ Which log book is is in England. 


F 


(% 2. 
the parties ſhould ceaſe, and that Mm 
ſhould pay to Captain Fenwick forty pagodas, 
and mutual releaſes ſhould be executed, E 


The arbitrators likewiſe declared, "that | a 


Captain Femwick had not in any ſhape e, 


Ceeded the orders of General Coote, and that | 
the whole ſuit had been inſtituted under a 
miſtatement of facts r. 4 C 


Firſt, Becauſe the chimane was clearly 
perjured, when he ſwore he was under Bri- 
ould not produce the 


tiſh protection, and 


paſs, or ſet forth by whom granted or where 


regiſtered, nor produce any Britiſh clearance 
when he ſet out on his voyage for the ele- 
Phants. 


4 ; 52 
A . 9 
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Secondly, Becauſe ha evidently and mali- 1 
cen concealed his ing. been in a * 


. The award of the arbitrators is before the Court. 
of Director, 
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der with warlike ſtores, and that he 
kiraſelf was a nee. * 


K birdly, k 3 it is 1 he could 
not have intended the elephants for the Bri- 


l army, as the army's being at Cuddalore 


was a recentand unexpected event, owing to 
the French fleet's appearing on the coaſt ; 


and as Hyder had been in poſſeſſion of Porto 


Novo from July 1780, and the veſſel was 


under a Dutch: paſs and colours, the only 
colours that ſtood a chance of being un- 


noticed by the Higl. i at the time the 1 


2 have been commenced. 


Fourthly, Becauſe of the improbability | 
that muſt be evident to the moſt common 
underſtanding, that a veſſel manned with 
45 men, and armed to trade on the Malay | 


* - coaſt, where veſſels are ever liable to be cut 


off, ſhould ſuffer themſelves to be taken, as 
they ſwear they Were, * fifteen men wy 5 an 


6 | 
The | 


0A 8 


The aboye and many e ci 


cumſtances, gave great reaſon to believe that 


Malim had no claim to the veſſel, and that | 5 
the following was the true ſtate of the caſe: 


That the Cander Baux belonged to the cele- 


brated merchant Mahomat Ally vrho, reſid⸗ = 


ing at Porto Novo, was made a priſoner of 
by Hyder Ally in Fuly 1580, and he and his 
family entered into terms with Hyder Ally, - 
part of which were to ſend a weſel'to the 
Malay coaſt for a cargo of elephants but, 
during the abſence of the veſſel in queſtion, 
Mahomat Ally fell under the diſpleaſure of 
Hyder, who ſent him and his family into the © 
Mere Country, where he ſoon after died 
from the cruel uſage he received to mak 
him diſcover his wealth. On the return of 
the veſſel to Porto Novo with the elephants, 
finding an armed force ſent « on board, and 
that their owner was ſent off to the Ae 


Country, they ſent to General Coote for his 


ae under the ſpecious E they had 
been 
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0-7. 
been taken in there by force; but, from the 
information the General had at that period 
in the army of Hyder, the whole was dif- 
covered to him, and he was induced to take 
the elephants for the uſe of the army at one- 
- fixth of their value; —and as an encourage- 
ment to the ſepoys in his army to embark 
on board a ſhip on any expedition for the 
| Future, a circumſtance they are always a- 
verſe to, he cauſed the ſepoys who had gone 
* the long boat on this buſineſs, to be paid 
their reſpective ſhares immediately, and no 
doubt, as the General well knew that I was 
out of my own private fortune paying the fail- 
þ ing charges of the Succeſs Galley, and the ſe: 
men's wages, as well as that of the Amazon, 
an armed Show I had lent to affiſt the army, 
he might be anxious to make me ſome re- 
compence, by ordering me Wan * 


the produce. : oy 


Under the circumſtances en ſtated, 
Sic Wi liam Scott i is s deſired to give | his opi- 
. nion, 


— 3) . 
nion, whether he thinks the. capture of. the 
veſſel by. Captain Fenwick, was not 4 mea- 
ſure Juſtifiable and indiſpenſably his duty, 
under the orders of Sir Hre Coote ; : and do 
bot! think, for the reaſons ſet forth, that | 
the award of the arbitrators was juſt and 1] 
reaſonable, and ſuch 28, under the circum- 
ſtances before ſtated, 4 were in W | 


obliged to Bye. po 


. 


| 'F AM "of, opinion, that 78 0 ek" 
by Mr. Femwjch, was not only ftrily Juſti- | 
fable, but highly meritorious ; and that 
the claim ſet up by Malim is fraudulent and 
colourable, and ſuch. as would have ſub- 
jected the party to a condemnation in full 

coſts, if the buſineſs had been ſubjected to 


the deciſion of a court that was in the leaſt 


degree acquainted with the firſt principles | 


of N ſpecies of law by which ſuch. a caſe = 
| N Ss _ | 


* * 
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ought t to have been e MIT and 1 think 

the award made by the arbitrators to be in 

no other reſpect exceptionable, that that 
173 it has done very imperfect Juſtice, by not 
1 giving ] Mr. _Femwick a larger compenſation 
for the groſs i injury that has been done him. 

1 muſt add, that a good deal of the hard- 
lips ſuſtained by Mr. Femwick, ſeems to 
have ariſen from the Mayor's Court at Ma- 
dras taking upon itſelf the cognizance of a 
cauſe over which 1 it has no manner of juriſ- 
diction, and conducting the proceedings i in 
A way that i 1s directly the reverſe of what the 
nature of a Prize cauſe demands. It was un- 
doubtedly 1 in the power of the. claimant to 
13 have compelled Mr. Fenwick to à legal adju- 
, | dication in a court of admiralty, where the 
: reſult would certainly have been, upon the 

: facts here ſtated, a ſentence of condemna- 
tion againſt the claimant, with coſts. But 
'to entertain a civil action upon ſuch a ſub- 


Ject, "and to fuffer a Judgmedrt to go by mere 


25 rr 


r e default 


Gant 


default again a captor abſent, and igns- 
rant of the exiſtence of ſuch a. ſuit, is, in 


the firſt place, an aſſumption of power ut- 
terly unwarranted by law; and, in the next | 
place, is ſuch an exerciſe of that power, as 


muſt, if repeated, very materially affe& the 


intereſts of. this country, and of the Eg 
India Company, by giving the moſt effectual 


diſcouragement to all perſons employed in 
the military ride. 5 


41 * Fl 


Deftors e 195 ve | WILLIAM SCOTT. 
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Committee of Madras, that Captain Fen- 


— 


0 56 5 3 ! ; 


* F 


The Opinion 500 85 575 H. DAVIS, Ba. 


the Ho. Comrany' $ Aﬀvocate-General at. 


Cale utta, on his inſpefting the Proceedings of 
_ the Mayor 8 Court, at Mad! ras, and the Orders 


under which your Memorial; lift afted.. 


„ | 1 THINK by the err of 
the ali" in Chief, and the Select | 


Wick was indiſpenſably obliged to act as he 


: did, in proceeding to Porto Novo Roads, and 
7 retaking the veſlel, as he was directed; and 
that he could not have diſobeyed thoſe orders 


without the forfeiture of his character and 
honour, and, moſt probably, the loſs of his 


command. I am of opinion alſo, that the ulti- 


mate reſponſibility will reſt with thoſe under 


whoſe commands he acted. But that, ne- 
vertheleſs, he i 1s liable, in the firſt inſtance, 


to be ſued in a court of competent juriſdiftion, 
ith the veſſel taken bx bim was not a a legal 
capture. 


4 
po — perers A n.e6 3 
5 


The Mayor's Court had no ight to take 
cognizance of the cauſe reſpeQting . EY Prize 


the ſole and cxclyfve To juriſdifion of all * : 
queſtions, e 


C30, 


taken during an open war with France and 
Hyder Aly. The Court of Admiralty has 


0 7 I, 7 
i er 1189613. D637 
9 e 3 


The 0 e Dinah None: no other ju- 


| riſdiftion than what it derives from i its char- 
ter, and a late AQ of Parliament, cannot, 
2 take N of. Fi 9 85 


q 1 * ® 4 
tion. „ | v4 4 n 7 
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, i a f 


15 apprehend, that every "Bris 75 fubjeA 


go is a ſojourner at Madras, f is liable to be 
ſued during ſuch his ſojourning, in all cayſes 1 
f over which the Mayor's $ Court has a com- 
. petent juriſdiction; and that the plaintiff 


being a black man, reſiding at Porte Novo, 
and not a Brit Dl ſubjetd, does 1 not affect bis £ 
right to ſue. But if ſuch Brit 205 fubjett ſhall : 
have left Madras before proceſs is ſerved « on 


$ bim, the e robes by the charter 


l be ſtrictly followed; or rex: Cour 
not proceed * him at all. 


can- 


1 


* woe read N the whole of che 
4 NN: IN of the Mayor' 8 Court, inſtituted 
againſt Captain Fenwick, and 1 confeſs I 
read them with much ſurprize ; nor can 1 
well conceive] how that Court could ſo far 
loſe ſight of the charter under which they 
act, as to proceed againſt a defendant; who 
had, in no manner, been before'the Court. 
By the ChARTEI of the Mayor's CourT _ 
at. Madras, that Court can only 7 {ue proceſs. 
againſt perſons reſe fding, 0 or being, or ho, at the 
time ſuch cauſe or aftion ai J or ſhall accrue, 
did. or ſhall reſide, or be within the ſaid fort or 
toron, &c. &c.— From the different papers 
. have read, and from the proceedings of 
the Mayor 5 Court, it appears that Captain 
Fenwick was not reſident at Madras. at the 
"time proceſs” was ifued againſt him, having | 
then actually failed for Europe; ; and, it is 
certain he was not there. when the cauſe of. 


» 


aol 7 „„ 5 9 


0 59 J El 
action accrued. But ſuppoſing at the time FE 
the proceſs iffued; he had been Nable to that | 
; juriſdiction, yet, unfeſ "the ſummons Had 
been previ ouſly ſerve$6n him, or ona re- 
turn of non eff inventus, a ſequeſtration had bis 
not only iſſued, but that ſome of his effects | 
had. been ſequeſtered, or. unleſs he had vo- 
luntariiy appeared, by. his attornies, „ the 
Mayor's Court had no right or ae 
whatever to proceed againſt him in his. ab; | 
ſence, —T think, therefare, the decree, giv ey... N | 
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againſt bin is ILLEGAL and . he 
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"op AM I directed to tranſmit you an extract 
of 4 letter « on the fubject of the profecution 


* 4 


at ſt you, addreſſed to the Governor in 
Council by the Company”: s Attorney Gene. 
ral of this Place for your Direction. 4 1885 


. > x7 Ok N, WIrrk. 
| „ WY PR” 8 Sgt F 
The bill 15 3 againſt h him n 

- ing, without lawful authority, captured the 
| | brigantine Cander Baur, the complainant” 8 
| property, in April 1781, It ſtates, that the 
| owner was then under Britjb protection, and 

{ lays the damages at 35,000 ſtar pagodas ;— 
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Captain Fenwick not having appeared to this 
bill of complaint, a decree paſſed againſt | 
him i in October, 1785; but 1 conceive he may 


have 
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have a hearing under the fifth of George II. 


chap. 25. on petition to the Court, and on 


giving fecutity for fuch coſts as the Mayor's s 


Court may think reaſonable. 

„ forty- -fourth rule eſtabliſhed by the 
| Court for the regulation of its practice, ſeem- 
in to have been founded on this act, I can- 


not fuppoſe i it will heſitate ro grant Lane ; 
q ain Fenwick in the ſi- 
tuation he would have been in | bad. he ori- 
ginally appeared, —he will then have an op- 
portunity, and ought to avail himſelf of it, 


ing, and to place Capt 


of pleading 1 to the Jariſdigion of the C ur 
which certainly does not Exten'! to the deri 


2 of prize cant. f Sent 
bol | ROBERT CLERK, 


f 
a „. * 
4 * k ” £ 2 7 4 *, 3 * 1 n . A Fe \ > 
* by . . +. -4-6 WN $4 Fame , 81 83 3 12 * Of 14 
* - SS 
> i 
: 'F 2 * 
5 £ A "Ty 7 * + 
«a 
4 
os 3 * 2 
7 
4 Wy, 
— 


14 


* 
EE @ "$3," 4 $17 % 4 by 
, . v8 x I 1.0 2 
true Mac. 
- + % 
F 


. [ | 
£ 
: 


i 
'H 


” 


— — — oi got . 
TA 15 


S TORT L 


on he” 8 - * * Ro” — . , 2 2 
* gs AA P 2 e eee rr — ms 


We Þ': P OY IT; D. . 1 


LY ww (3 - * » 

FS ha 8 T1] 3 N x > 
* + 8 1 KR * 4 
ec ee of 1 wil A. 13. | oy He ”y 1 

Mr. 6A 3 * © 1 * 48. EY P 

F F , * I ? * ' | . J 

4 1 7 } "> A * 
, apt. in br of th 0 
2 * 

+ 54 f 8 Gall 5 | 

as Pp — 8 8 "Me" 4 * 2 -- 
— 51 1 007 Sx nt 
4 | 1 
4 * - » * 
3 * 2 5 F * 
Rs . R r „„ 
9 
£ G 2 2 1 4 * " * . ! 
0-16 SYED 11993 vw 6d eee 
. Ms Highneſs the Nabob, 
: & „ ; S iin 5 * 4 


having put your ſhip, under orders of the 
Honourable: the Preſident and Select Com- 
mittee, 1 have their commands 10 in form 
you, that having taken your eig of ri rice, 
you are then to make the beſt of your way to 
| Cuddalore, where, ſhould you receive no or- 
ders to the contrary from Lieut. General Sir 
Eyre Coote, you are to deliver your cargo to 
the Chief and Council. Such directions as 
you ſhall receive from the Commander in 
Sic ue Chief 
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Chief of the army, or from the Chief and | 
Council of Cuddalore, you are to follow, it 
being the intention of the Government, in | 
the preſent deſtination of the Succeſs Galley, | 


ſhe ſhall be em ployed ſo as to afford the beſt 


aſſiſtance to the army. The accompanying 
are ſuch ſignals as are eſtabliſhed for this 
port. Should the ive veſſels which have 
| been diſpatched from hence, be ſtill aying 
at Sadras, you will direct them to proceed to 


Cuddalore with all ex en. ; 


Incloſed you will . copies of the 


ſignals for 1779 and for 1780; incaſe of the 


appearance of any veſſel, you ate to make 


uſe of the latter, which, if not anſwered, 
but on no account otherwiſe, youtare to 


make uſe of the former. The ſignals of this 


port are alſo ſent to you accompanying * 
ſhould you be in danger of being taken by 


ths enemy, but not until the laſt extremity, | 
eu are to heave the 32 overo board. 
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proceed: accordingly; and in conjunction 
with Mr. Hudal:Ron, the Company's Reſi- 


dent at that place, uſe all your endeavours 


to expedite that ſervice; receiving on bo 
alſo, whatever rice, or other articles of pro- 
viſions for the army that gentleman may 
deliver to you, and you may be able to carry. 


As Mr. Jourdan, who goes paſſenger on board 


your ſhip to Nagore, has been intruſted with 


public diſpatches to be delivered at Tringue 
d bar, I defire you will touch. at that place, 


and wait there no longer than may be found 


neceſſary for the performance of that ſer- 


nn Kr 
21 wiſh you. ucceſs, and am 

| Your moſt humble —_ 
 EYR RE COOTE. 
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a6; accompany you alſo, for the purpoſe * 
which you are going, and act under your 


8 orders; if ſhe ſhould not be ready, you are 


not to wait for her, as ſhe ſhall have orders 
to follow yu. 


Curran PENWIOK. 
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SIR, SEL £037 


N 3 HAVE plan your note 3 in 
conſequence, have ordered all the boats of 
«his ſettlement off to land the troops, which 
you will pleaſe immediately to ſend on 
ſhore.—A ſnow belonging to a Chuliar mer- 
chant, mounting five three-pounders, four 
ſwivels, and forty-five Laſcars,---laden with 
rice, pepper, elephants, &c. having been 
taken by Hyder's 8 n off Porto Novo, and 
6. carried 


IP 


; * 
5 o ; : 7 's 7 | . n 
\ ; > ( 1 67 8 Af J f 


carried into that place, the General, Sir 
Eyre, . being deſirous of retaking her, has 
ordered that a veſſel of force ſhould be diſ- 
patched, with a proper force of military, to 


| retake her. She at preſent lays in deep water, 
and we think ſhe may be eaſily recovered. 
On the diſembarkation of your ſepoys, we 
propoſe to diſpatch the Succeſs, with a pro- 


per force of military. There is a veſſel 1 
an anchor before the fadory: houſe, mount- 


ing four ſwivels, and us in proper veſſel 25 | 


this expedition. Ds : 3 3 
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RE 1 AM. deſired by Sir Eyre Coote 


to abquaint you, it is his pleaſure you land 
the troops with all expedition, for which 
boats are ordered to attend, and immediate- | 
17 after to proceed to Porto Novo Roads, and 
Tetake a veſſel which was ſeized yeſterday 
morning by Hyder”s armed boats off that 
place; her recovery is of 1 importance Sir 


Eyre, therefore, wiſhes you could contrive 


ſo as to arrive there early tomorrow. morn- 
ing, or ſooner, if poſſible. me 


lam, Sir, 


Your moſt obedient Servant, 
THOMAS GRAHAM. 
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To Captain c Fenwick, commanding the 
1 Succeſs * 1 


* 


SIR, 


1 merchandize, has been ſeized by Hyder s 


W 


TN, BEING bo g that ano- 
ther veſſel from the eaſtward, loaded with 5 


armed boats off Porto Novo, I direct that you 


. immediately proceed thither, and endeavour | 
5 T80' retake her. Should you ſucceed, ſend 


b _—_ - under charge of proper people, into the 


_ RR”; of Cuddalore, and keep your. ſtation, | 
F protect and give warking ta other veſſels 
„ 15 which may come there. Should the intelli- 


gence prove falſe, you will, nevertheleſs, 


keep your ſtation ; for which purpoſe, you 


Had detter carry with you two Cattamarans: 
if you can deſtroy any af the enemy's arm- 


"ed boats, .I recommend your doing it, as it | 


2 will be rendering an effential ſervice, . 
8 | Mo 's am, Sir, . 
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two packets, containing the Commander 
in Chief's diſpatches for Madras, which 
you will immediately deliver upon your 
arrival there. t 
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nals for your guidance, which you will pay 
all due. attention to, when occaſion may 
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7 from whence you are to return to this 


port with all poſſible expedition, as your 


early arrival with the cargo, which is to 
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| Your moſt humble ſervant, 


Camp, Newtown, © e 
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£ 7 . C. FENWICK, 
ES : = 
| I am directed to acknowledge 
the receipt at your repreſentation, under 
date the 2gth inſt. with the papers accom- 
panying it, and to acquaint you, that this 
| -Government: Will ſubmit the ſame to the 
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"Jn e e that; ure: of your ant, Fs 
which requeſts that after a peruſal of the 
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